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The Convention on Jurisdiction and the Recognition and Enforcement of Judgments in
Civil and Commercial Matters was concluded in Lugano on 30 October 2007 (hereinafter:
Lugano Il Convention). This Convention replaced the previously binding Lugano Conven-
tion on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters of 16
September 1988 dated of 1988 (hereinafier: Lugano I Convention). The text of the new
Convention to a large extent reflects the revised Brussels Convention of 27 September 1968.
It is underlined in the doctrine that the adoption of a new version of the Lugano Convention
aimed at providing harmonization of the legislation and resolving the problems that had
emerged in practice in the course of the application of these international legal acts and their
interpretation by the Court of Justice of the European Union [6, p. 2-4].

As the scope of application and content of the Lugano II Convention corresponds very
closely to the Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and
recognition and enforcement of judgments in civil and commercial matters (hereinafier: the
Brussels I Regulation), they are therefore referred to as «parallel conventions». Namely, a
considerable number of its provisions are reproduced from the Brussels Convention. It is im-
portant to note that the Court of Justice of the European Union is conferred with a power to
decide matters that belong to the scope of application only of the mentioned Brussels Regula-
tion. Namely, this jurisdiction to rule on the interpretation of the Brussels Convention was
granted under the 3 June 1971 Protocol on the uniform interpretation of the Brussels Conven-
tion. Nevertheless, when applying the Lugano Convention, the courts of the EU Member
States should adhere to the interpretation of the Brussels Convention and the Brussels Regula-
tion rendered by the Court of Justice of the European Union [7, p. 2-4; 9, p. 74-75].

The main difference between the mentioned international legal acts is the scope of
their territorial application. The Brussels I Regulation refers to only the European Union’s
Member States. The 2007 Lugano Convention applies to relations between EU Member
States and Contracting States of the Convention that are non-EU Member States. At present,
it applies to relations with such countries as Iceland, Norway and Switzerland, which are the
Member States of the Furopean Free Trade Association. It should be also noted that after
the date of Brussels Ia Regulation came into force the currently binding Lugano II Conven-
tion has not been revised yet. As a result, the regimes of these two international legal in-
struments are slightly divergent, although both the Brussels and Lugano Conventions are
devoted to civil and commercial matters [8].

To be more precise, the maintenance obligations are covered by provisions of the
Lugano Conventions. However, the maintenance obligations were excluded from the Brussels
[a Regulation and covered within a separate legal instrument, 1.e. the Council Regulation (EC)
No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement
of decisions and cooperation in matters relating to maintenance obligations. The purpose for
that was to abolish the exequatur procedure for maintenance claims in order to accelerate pro-
ceedings and subsequently enabling a creditor to recover their claims swiftly. In accordance
with this Regulation, the decisions relating to maintenance obligations, that are given in the
Member State bound by the 2007 Hague Protocol, shall be recognised and regarded as en-
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forceable in all other Member States. Any procedure or any form of control on the substance
are not to be required in the Member State of enforcement. At the same time, for decisions on
maintenance obligations given in the Member State which are not bound by the 2007 Hague
Protocol, the procedure for recognition and declaration of enforceability shall still be provid-
ed. Furthermore, it is to be noted that such a procedure 1s modeled on the grounds for refusing
recognition and enforcement set out in the Brussels I Regulation (recital 26 in the preamble of
this Maintenance Regulation No 4/2009).

It 1s also worth noting that the 2007 Lugano Convention was signed by the European
Union as a Party acting on behalf of its Member States. The Treaty of Amsterdam amending
the Treaty on European Union, the Treaties establishing the European Communities and
certain related acts was signed on 2 October 1997. Under its provisions the European Union
has been conferred the exclusive power to conclude such a convention [1, p. 5; 4]. As it is
stated in doctrine, such an implied external competence to conclude international agree-
ments on jurisdiction and recognition and enforcement of judgments in civil and commer-
cial matters was confirmed by the EU Court of Justice by its Opinion of 7 February 2006 on
the competence of the European Community to conclude the new Lugano Convention on
jurisdiction and the recognition and enforcement of judgments in civil and commercial mat-
ters (case No. 1/03). As a result, the EU Member States’ right to undertake obligations with
third countries which affect those rules or alter their scope was confined substantially. At
that regard, the EU as the regional economic integration organization acceded to the follow-
ing Conventions adopted within the framework of the Hague Conference on Private Interna-
tional Law: the Hague Convention on the Choice of Court Agreements of 30 June 2005, the
Hague Protocol of 23 November 2007 on the Law Applicable to Maintenance Obligations,
and the Convention of 23 November 2007 on the International Recovery of Child Support
and Other Forms of Family Maintenance [5, p. 129-148].

The special attention should also be drawn to the requirements the candidate’s state
shall meet in order to become a party to the Lugano Convention. Under the provisions of the
article 70 thereof it refers to the state which, at the time of the opening of the Convention
for signature, is a members of the European Communities or the European Free Trade As-
sociation (EFTA), or a state which, after that time, is to become a member of the above
mentioned groups, or any other state, under the conditions laid down in Article 72. The Ar-
ticles 70-72 of the 2007 Lugano Convention contain the conditions to be fulfilled in order to
accede to this Convention. The Article 72 of the Lugano Convention stipulates that any
State wishing to become a Contracting Party hereto shall provide the Depositary with the
information on, in particular: (1) their judicial system, including information on the ap-
pointment and independence of judges; (2) their internal law concerning civil procedure and
enforcement of judgments; and (3) their private international law relating to civil procedure.
In accordance with provisions of the mentioned Convention the Depositary shall invite the
State concerned to accede only if it has obtained the unanimous agreement of the Contract-
ing Parties. It 1s necessary for the Contracting Parties to give their consent at the latest with-
in one year after the invitation by the Depositary [1].

In this regard, the Poland’s experience of accession to this Convention deserves men-
tioning. Namely, regardless of being the EFTA Member State and before entering the Furo-
pean Union, Poland became the Party to the Lugano Convention. The process of accession
thereto consisted of several stages to be followed and requirements to be met. To start with,
on 15th of November 1993, the Netherlands requested the Swiss Federal Council, i.e. the De-
positary State, for inviting Poland. The longest stage of this process related to obtaining the
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approval of 18 States for inviting Poland to accede to the Convention. Eventually, in March
1998 Poland received a formal invitation to accede thereto. On 26 August 1999 the Lugano
Convention was ratified by the President of the Republic of Poland and the ratification docu-
ment had been deposited with the Swiss Federal Council. There were no objections from the
Member Parties to the Lugano Convention concerning Poland’s accession hereto. In relations
between Poland and the Member States this Convention came into force on the first day of the
third month following the deposit of the document of accession, i.e. on 1 February 2000 [2].

Reasoning from the above, the following conditions for the accession to the Lugano
Convention should be mentioned: (1) a request to the Depositary State made by one of the
Contracting States, (2) communication by the State concerned, in accordance with Article
72 of the Convention, (3) a unanimous acceptance of the Depositary State’s invitation for
accession to the Lugano Convention made by its Contracting States [2].

A conclusion may be made that it is possible to anticipate further cooperation between
Ukraine and EU Member States in the field of «judicial cooperation in civil matters». In this
regard, the accession by Ukraine to the 2007 Lugano Convention should be considered as a
proper preliminary international instrument. The comprehensive elaboration concerning the
sphere of the Ukrainian civil procedure and its proper functioning is essential in order to
make possible for Ukraine to become party to the Lugano Convention. It would also enable
Ukraine to develop a legal framework corresponding to the existing one within the Europe-
an Union, including introduction of the common rules on recognition and enforcement of
foreign judgments. As a result, it is anticipated the facilitation of mutual cooperation, legal
assistance in civil and commercial matters and circulation of judgments in these matters in
the European Union and Ukraine.
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MPOBJIEMN BUSHAUEHHA PO3MIPY BIAWKOAYBAHHA
3A SABOAHY MOPAJIbHY WWKOAY

OCTAIMNUYYK Bnagucnas IropoBuu,
maricTpaHT KWIBCbKOro yYHIBEpCUTETY
npasa HauioHanbHOT akagemii HayK
YKpaiHu

OJHIEID 3 KNHOYOBUX TEOPETUYHMX | NPAKTUYHUX NPO6aEM, WO NOCTATh Y KOHTEKCTI
HayKOBOro [OCNILXEHHS Ta NPaKTMYHOro 3acTOCYBaHHA HOPM YMHHOIO 3aKOHOAABCTBA,
AKMMM nepefbayeHo nNpaBo yYacHUKIB LUBINbHUX BIGHOCWH Ha BigLWKOAYBaHHA 3aBaHOT iM
MOpasibHOT (HEMaHOBOT) LWIKOAM, € NMOLWYK ONTUMaNbHUX MOAeNein yCTaHOB/IEHHS cripaBes-
NMBOrO PO3Mipy MarHOBOT KOMMNeHcalil, HaneXHoi notepniniii ocobi. MpoTe, 3a BCbOro po-
3MaiTTA 3anponoHOBaHMX 3aKOHOLABLEM, CYAOBOK MPaKTUKOK Ta MPaBOBOK HayKOH
KpuUTepiiB i cnocobiB BU3HaUYeHHS 11 06CATY, He3BaXKatun Ha YMMannin LOCBif 34iACHEHHS
CYAOYMHCTBA Y crpaBax BignoBifAHOT KaTeropii Ta nonpy BNpoBaf)XeHHS Y Pi3HUI Yac fo-
BOJIi PI3HOMAHITHUX MOfefieil 3aKOHOLABYOro peryntoBaHHA BiAHOCWMH 3 BiALWKOAYBaHHSA
MOpasibHOT WKoAM (CreuniyHnX WOoA0 OKPEMUX MPaBOBMX CUTyaUild 30Kpema), y Hayui
UMBINLHOTO npaBa M MOHWHI 3a/IMWAETbCA aKTya/lbHUM 3aBfaHHA 3 BUABNEHHA OCHOBHUX
HanpsmiB NpMTamaHHOro BCIM UMM nigxoaamM AiNCHOro abo NOTEHLIAHOro peryntoBasibHO-
ro BNAMBY Ta BCTAHOBNEHHA CTYNeHs TX BIAMOBIAHOCTI CYTi faHOr0o Pi3HOBUAY LMBIIbHUX
OXOPOHHUX NpPaBOBIAHOCWH. Peanisalis 03Ha4YeHOI MeTW, CBOEK 4Yepror, NoTpedye NeBHOI
cucTeMaTun3sau il HagsBHNUX TOYOK 30PY LLOAO BUPILIEHHSA BULLe3ragaHol npobiemu.

Y uuBiNnbHOMY npasi Npo6seMn KoOMMeHcalil MopanbHOT LWKOAN AOCNIAXKYBanu y CBOIX
npaysx C.A. bensukin, O.B. M'puwyk, .M. 3abapa, O.M. Epgenecbkuii, M.M. ManeiHa,
M.C. ManeiH, T.B. JlicHiya, O.B. KpukyH, J/1.0.KopueBHa, H.B. NMaBnoscbka, B.IM. Manitok,
B.A. Mpumak, P.O.CteaHuyk, B.A. YepHaguyk, M.A. lWWnmmHoea, C.I. LLInmoH Ta iH. Bog-
HOYac, He3BaXkarouu Ha TaKy HayKoBY NONYNAPHICTb, IHCTUTYT KOMMNEHcaLii MopasibHOT LWKO-
OV BCe Le 3alULAETbCAd HeLOCTAaTHbO BMBYEHWM, OCO6/IMBO Lie CTOCYETbCA METOZIB
BM3Ha4YeHHA KOMMeHcau il MOpanbHOT LWKOAM.

O.M. EppaeneBcbkuii BUpOOGUB €ANMHY METOAUKY, LOTPUMYHOUUCH SKOT BYAb-AKWUIA CYy[
MIT BU3HAYUTX PO3MIp NPEe3toMOBAHOI MOPanbHOT WWKOAW ANA KOXHOr0 KOHKPeTHOro rnpa-
BOMOPYLUEHHA, WO Aano 3MOry Hafjani, 3 ypaxyBaHHAM IHWMWUX KPUTepIiB, 3aKpinieHux y
3aKOHI, BM3HAYaTW PO3MIp KOHKPeTHOT MOpPasibHOI WKOAN. AK 3a3HayaB HayKOBeLb, 3aCTO-
CYBaHHA LWKanM KOMMNeHcauii npe3toMOBaHOT MOpPasibHOT LWWKOAM MOXe CNpuATU BCTAHOB-
NEHHI  OAHOCTaWHOCTI Yy NpaB03aCTOCOBHIA NpakTULi NpU  BU3HAYEHHI po3Mmipy
KOMMeHcawlii MopanbHOT WKOAM B rPOLLOBIi hopMi.

B ocHoBy cBoei Metoaukn O.M. EpfenieBCbKMIA NOK/aB Npe3toMoBaHy MOpasbHYy

75



