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HEPCIIEKTUBU BUSHAHHSA HOBUX
CYB’EKTIB IUBIVIBHUX ITPAB (ITPABOBITHOCHH)

IIpoananizogano nousimms, CymHicms ma eieMeHmu «npagocyd €KMHOCMIY Y YUGLIbHOMY npaei Ykpainu ma
Oeskux 3apyoidchux Kpaiu. J{ocaiodceno ocobiusocmi GU3HAYEHHs: MICYsi WMYYHO20 THMeAeKny ma pobomie y npagi
PIi3HUX Kpain. Po3ensinymo numanHsa MO#CIUBOCMI BUSHAHHA WMYYHO20 iHmeneKmy ma poboma 06 €eKmom YuginbHux
npas (npasosionocur). O6CMoEMbC NO3UYISE W00 HEOOYLTbHOCHE PO3YMIHHS WMYHYHO20 IHmMeleKmy ma poboma
AK ¢y0 €Kma YyuginbHux npas, HAMOMICIMb 3aNPONOHOBAHO PO3YMIMU WMY4HUl inmenekm aK 06 ’exkm. OKpim moeo,
00IPYHMOBYEMBCST HEOOYLTbHICMb GUIHANHS NPABOCYD ‘€KmHOCmI okpemux meaput. Hazonowyemocsi na neobxionoc-
mi NOCUNIeHHs NPABOBUX 2APAHMIL Oe3NeUHO20 HCUMMS JIOOUHU 3 027A0) HA MONCIUBUL HeLAMUBHULL 8NUE CYUACHUX
MexHoN02ill.

Knrwwuosi cnosa: npasocyd’ekmuicmo, YyugiibHi RPasoGIOHOCUNHY, WMYYHULL IHmeaeKn, pobom, cyb €Km yueinb-
HUX 1pas, 00 €Km YusLIbHUX NPas, eleKmponHa ocooa.

Mapuenxo H., Kyuapcka X.

Ilepcnexkmuesl npusnanus HO8vIX CyObLEKMO8 2paxcoancKux npas (npagoomuouieHuil)

Ilpoananuzuposanvl nouamue, CYWHOCMb U TNEMEHMbL «NPABOCYOBLEKMHOCMUY 8 2SPANCOAHCKOM Npase
Yrpaunvi u nekomopwix 3apybedcHvix cmpan. Hccredosanvl 0cobeHHocmu onpedeneHus UCKYCCmME8eHHO20 UHMeNN1eKma
u pobomog 6 npase pasHvix cmpan. Paccmompenvi 0npocyl 603MONCHOCHIU NPUSHAHUS UCKYCCTNBEHHO20 UHMEeLNeK-
ma u paboma 06vbEKMOM parcOancKux npas (npagoomuoutenui). Omcemausaemes no3uyus o HeyerecooopasHOCmu
NOHUMAHUE UCKYCCIMBEHHO20 UHINEIEKMA U paboma Kax CyObeKma ePpaxrcoaHCKUx npas, 6Mecmo mozo, npeoioHceHo
NOHUMAMb UCKYCCTNEEHHBIN UHmMeNIeKm Kak o0vekm. Kpome mozo, o6ochosvieaemes HeyenrecoobpasHoCcmy npusHaHue
npagocyoveKmMHOCmU 0moenbHbIX Hcueomuvix. Ommeyaemcs He0OX00UMOCIb YCUTICHUA NPABOBLIX 2apanmuti bezonac-
HOUL JHCUSHU YeN08eK A, YUUMbBIEAs B03MONCHOE HE2AMUBHOE GLUAHUE COBPEMEHHBIX TNEXHOIOSUIL.

Kntouesvle cnosa: npasocyowekmHocnv, pa’coanckie npagoomHOUeHUs, UCKYCCMEEHHbLI UHMEIEKM, Po-
b6om, cybbekm epadiCOAHCKUX npas, 00beKm SpaxiCcOAHCKUX npas, S1eKmporHHds IUYo.

Martsenko N., Kucharska H.

Prospects for the recognition of new subjects of civil rights (legal relations)

Relevance of the research topic. The chosen topic is relevant in view of the transformations that are taking place
in the modern world and are primarily related to digitalization and active implementation of information technology and
artificial intelligence in almost all spheres of human life and society. Moreover, attempts to quickly regulate the use of
artificial intelligence at the level of recognition of its legal personality are risky and change the established approaches
to the very understanding of civil relations. Therefore, the chosen topic has a social demand of society and does not call
into question the feasibility of the study.

The purpose of this study is to analyze the composition of civil law and to explore the features of legal personality,
which is inherent in the subjects of civil rights. At the same time, it will help to choose and justify one or another way of
legal regulation that can be applied to artificial intelligence and robotics.

Results of the research. The article analyzes the concept, essence and elements of «legal personality» in the civil

© Harania MapueHko, XpuctuHa Kydapcbka, 2020

146 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemu npaBo3HaBcTBa. 3 (23)/2020

LimsinbHe npago i umsinbHUI npouec. CiMeriHe npaBo. TpyAoBe npaso.
MixxHapoaHe npuBaTHe NpaBo. [ocnogapcbke npaBo. [ocnogapcbKo-npouecyasbHe npaso.

law of Ukraine and some foreign countries. Peculiarities of determining the place of artificial intelligence and robots in
the law of different countries are studied. The possibility of recognizing artificial intelligence and robots as an object of
civil rights (legal relations) is considered. The position on the inexpediency of understanding artificial intelligence and
robots as a subject of civil rights is defended, instead, it is proposed to understand artificial intelligence as an object. In
addition, the inexpediency of recognizing the legal personality of individual animals is substantiated. Emphasis is placed
on the need to strengthen legal guarantees of safe human life given the possible negative impact of moderntechnology.

Keywords: legal personality, civil legal relations, artificial intelligence, robot, subject of civil rights, object of
civil rights, electronic person.

ITocTaHoBKa MpodJjieMH. 3 KOXXKHUM POKOM Hallle XXUTTS CTa€ Bce OUIBII JUHAMIYHUM. Po3BUTOK mepe-
JIOBUX TEXHOJIOTiH 3MiHIOE (pOpMAT UBUIEHO-TIPABOBUX BIAHOCHH Y iX KJIIACHUYHOMY PO3YMiHHI (JI0 SIKUX 3BHKJIN
I0pUCTH a0 mpocTi rpoMasiHu). ChOTOAHI ISl HAC HOPMOIO € BUKOPUCTAHHS TEXHOJOTH ITYYHOTO iHTENEKTY
JUISL OLIIHIOBAHHS PU3HKIB KPEAUTYBAHHS, BIPOBAPKCHHS X y Cy[ax, OPUINYHUX BiAITaX BEIMKUX KOMIIAHIH,
opraHax Jiep>kKaBHOI BJIaJ Ta YNIPABJIiHHA, HA BUPOOHUIITBAX, IS YKJIQZECHHS PO3YMHUX KOHTPAKTIB 1, 3PEIITOIO,
y HaIlUX JOMiBKax (B MpOLECi BUKOPHCTaHHS TEXHOJIOTiH po3yMHHMX OyAMHKIB). MU HaBiTh HE 3aMHCIIOEMOCS
HaJ THM, IO IPAKTUYHO KOXHOTO JHS BUKOPHCTOBYEMO Ti UM iHII IpOrpaMy MITy4HOro iHTenekTy. Hampuxan,
criaM-(IBTPH HA €JIEKTPOHHIN MOIITI, PO3Mi3HABAHHS 00IMYYs, PEKOMEHAALLIT I1[0JI0 TOLIYKY, PO3YMHI 0COOUCTI
acucteHTH (Siri), JoAaTKU IS criyibHOro KopuctyBaHHs (Uber) Ta iH.

Taxi 3MiHH € TO3UTUBHUMH, OCKIJIbKH Cy4acHi TEXHOJIOT1i MalOTh CIIPOCTUTH JKUTTS JIFOAUHH, IOTIOMOTTH
iif y poboti abo B 1ocTymi 10 AeprkaBHUX mocayr. OJHAaK BOHH CYNPOBOKYIOTHCSI HU3KOIO HEBIIOMUX IOPUANY-
Hill JOKTPHHI IPOIIECiB, KOTPi MOTPEOYIOTh AETANFHOrO BUBUEHH. Tak 3HAUHI 3MiHU Ta IEPETBOPECHHS Y MOMITHY-
HOMY, EKOHOMIYHOMY Ta CYCIIBHOMY >KUTTI XX CT. IPU3BEIH 10 HEOOXIAHOCTI peopMyBaHHS Ta MOAAIBIIOTO
JOCITIPKeHHS IIUBUIFHMX IIPaB Ta MPABOBITHOCHH, TEPETIISAYy yKe yCTAICHUX MOMVISIIB Ta KOHLENIIH Y TOKTPUHI
IUBiTBEHOTO IIpaBa. JlocikeHHs Tpancdopmarii xapakTepy Ta 0COOTUBOCTEH IMBUIBHUX PAaBOBITHOCHH B yMO-
Bax aKTUBHOT'O PO3BUTKY 1H()OPMAIIHHUX TEXHOJIOTIH Ta MTYYHOTO IHTEJIEKTY € OJIHUM 3 HalCKJIaIHIIINX TUTaHb
Teopii MUBUIEHOTO TIpaBa.

AHaJIi3 ocTaHHIX J0CTiIKeHb i myOaikanii. Y BITYM3HSAHIN JOKTPUHI ITpaBa MUTAHHS IOJI0 CYO €KTIB
mpaBa, MPaBOCYO €KTHOCTI € JOCTaTHBO JOCHIDKEHHM. B Mexax IOCHIDKCHHS 3aclyrOBYIOTh Ha yBary Iy-
Oumikamii Takux HaykoBIiB, sk €. O. Xaputonos, O. B. I3epa, H. b. HoBuiibka, M. Carpaass, O. B. Koxanos-
cpka, O. E. PanytHuii Ta inmi. OJHaK HA CHOTOJHI HEBUPIMIEHUMH 3aIMINAIOTHCS MUTAHHS IPABOBOTO PEKUMY
MITYYHOTO 1HTEJIEKTY Ta HOro MICIs y IUBIIBHOMY MpaBi. BiIKpUTHM 3aIMIIA€ThCS MUTAHHS: MMTYYHUH 1HTE-
JIEKT Ta poOOTH € Cy0’ekTaMu 9u 00’ ekTamu npaBa? Hackiibky JOLMIIBHO Ta BOIXHOYAC PH3UKOBAHO € HAJaHHS
iM mipaBocy0’ekTHOCTI? ToMy, METOIO JOCJIiIPKEHHSI € aHAJI3 MPABOBOI CTOPOHM JAHOTO IMHUTAHHS 3218 3a0e3-
MICUCHHS HAJIS)KHOTO MPAaBOBOI OXOPOHH HAcaMIlepe[ IpaB JIOAWHU i OOTpYHTYBAaHHS PalliOHATEHOTO PEKUMY
BUKOPHCTaHHSA IITYYHOTO IHTEJICKTY.

BukJjiax ocHOBHOro MaTepiany qoc/iaxeHHs . SIK BioMo, IMBUTBHI IIPABOBITHOCHHH — I1€ BPETYJIbOBaH1
HOPMaMH ITUBUIEHOTO TIpaBa MaiHOBI i 0COOMCTI HEMaHOBI BiJIHOCHHH, 3aCHOBaHI Ha BIJIBHOMY BOJICBHSBIICH -
Hi, MAaiHOBIH BiIOKPEMIICHOCTI, IOPUINYHO PIBHUX YYaCHHKaX, IO € HOCIAMU Cy0’€KTHBHHMX ITMBUILHUX IIpaB
1 000B’sI3KIB, SKI BUHHUKAIOTh, 3MIHIOIOTBCS, TIPUITMHAIOTHCS Ha MiACTaBl OPUANYHUX (DAKTIiB i 3a0e3MeUyrOTh-
¢s1 MOYKJIMBICTIO 3aCTOCYBaHHS 3ac00iB JepkaBHOro mpumycy [13]. Taki mpaBoOBIAHOCHHH CKIIATAIOTHCS 3 TPhOX
HEOOXIJJHUX €IIEMEHTIB: Cy0’€KTIB, 00’ €KTIB, 3MICTY.

BigmoBimHo 10 3akoHOMABCTBa YKpaiHU, JO CyO’ €KTiB IUBUIBHHUX NPABOBITHOCHH HAJEKaTh (hi3nd-
Hi 1 IopuIUYHI 0coOu, nepkaBa, ABToHOMHa PecryOmika Kpum, TepuTopiasibHI TpoMaad, iHO3EMHI Jep)KaBH.
Cy0’ekTamMu IIpaBa 3a 3aKOHOJIABCTBOM OUIBIIOCTI 3apyO1>KHHUX KpaiH € (i3uuHi 0coOu Ta opraHizariii, 00’ € THaHHS
TPOMaJISH, FOPUIMYIHI OCOOH.

Haii6inpn akTHBHUMH Cy0’€KTaMH IMBUTLHUX TPaB € (i3W4Hi Ta IOpUIUYHI ocoOu. JIroauHa JesiKoro
MIPOIO € OCOOJIMBHM CY0’ €KTOM ITUBIJIBHUX MPAB 1 MOXKJIMBICTB 11 OYTH YUaCHUKOM ITUBLUIBHUX TIPABOBITHOCHH pe-
TJIAMEHTYETHCS TA OXOPOHSIETHCS HOPMaMU HE TUTHKH IPUBATHOTO, a i MyOIigHOoro mpasa. Tak 3rigHo 3 HOpMaMu
cratTi 6 3aranpHOI AeKIapariii pas JIO0IAHH, «KOYKHA JIOIMHA Ma€ IpaBo Ha BU3HAHHS 11 MpaBocyd’ ekTHOCTI» [5],
SIK TTIePeTyMOBH JUTSI YYaCTi B IUBUTLHUX MPABOBITHOCHHAX.

LikaBo, 1o 3rigHO 3 MOMIMPEHO0 Teopieto mpaBocy6’ektHocTi y CLIA Ta BenukoOpuraHii, peaabHAME
Cy0’€KTaMH IIPABOBITHOCHH € €JITHO MOXITUBI HOCIT IpaBOCy0’ €KTHOCTI ()i3uUHI 0COOHM, TPOMAJISIHU, 8 TAKUH, [0
0a3yeThCs Ha Hill, TPUHIIAI HE3aJISKHOTO BiX 11 WICHIB iICHYBaHHS IOPHIMIHOI OCOOH, CTaB OJJHUM 3 OCHOBHUX y
npaBi kopropaiiii nux kpaid [9].
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OTox, Ul MOXKIIMBOCTI peani3alii cBoiX IMpaB cy0’€KTH LUBUIBHUX NMPABOBIAHOCHH NOBUHHI BOJOMITH
npaBocy0’ ekTHICTIO. «[IpaBocy0’eKTHICTB — Iie nepedaueHa HOpMaMH TpaBa MOXKJIIMBICTh OyTH y4aCHHKOM IIpa-
BOBIZTHOCHH. BoHa siBIIsie cO00F0 CKIIaIHY IOPHIMYHY BJIACTUBICTb, SIKa CKIIAIA€ThCS 3 TAKH €JIEMEHTIB: IIpaBo3/at-
HOCTI, JIi€3aTHOCTI, AETKTO3AaTHOCTI» [14].

Bynyun noctaTHBO AETaNbHO JOCHIPKCHUM, MOHATTS MPaBOCYO €KTHOCTI € AMCKYCIMHUM y JOKTPHHI
BITYM3HSHOTO Ta 3apyOi’KHOro IMpUBaTHOro mpasa. HailOine NpUHIMIOBI BiAMIHHOCTI PO3YMIHHS €JIEMEHTIB
MPaBoCy0’ €KTHOCTI TPAIUIIHO BHUSBISAIOTHCS MiXk Horsaamu nuBiiicTiB Himeuunnu ta @panii. B HiMenskin
JOKTPHUHI Maii>ke OHOCTaHHO NPaBOCYO’ EKTHICTh OTOTOXKHIOETHCS 13 IPaBO3AATHICTIO. Y (DpaHITy3bKill IUBLIEHO-
MIPaBOBiH JOKTPUHI MPaBOCYO’ EKTHICTH PO3YMIETHCS SK TaKa, IO CKIAAEThCS 13 MPaBO3AaTHOCTI Ta Ai€31aTHOCTI
oHOo4YacHO. PpaHIy3bKi FOPUCTH PO3PI3HAIOTH HE CTUIBKH MPABO Ta AI€3aTHICTh Y ME¥XKaX OJJHOTO CTaHY, CKUTbKU
OKpeMi BUJM caMMX CTaHiB. Hasidyrouu pi3Hy KiNbKICTh CTaHiB, BOHH JOTPUMYIOTHCS OJHOCTAHHOI TyMKH, IIIO
capacité (ctaH) — Iie 371aTHICTh K MaTH TpaBa Ta 000B’A3KH, Tak 1 3ilcHIOBaTH Tx [9].

KirouoBuM eneMeHTOM U1 BU3HAUCHHS TPABOCYO’ €KTHOCTI € MPABO3AATHICTB, MiJ] IKOIO PO3yMIIOTh 3/1aT-
HICTh 0cOOM OYTH HOCIEM ITUBUIEHUX TpaB 1 000B’SI3KiB. Y 3aKOHOJABCTBI 3apyOi’KHUX KpaiH 3aKpilyICHO IPHHIIUI
piBHOCTI IUBLIBHOT paBo3naTHOCTI. Tak, y cT. 8 LuBinbHOro Kojekcy DpaHIlil 3aKpiMTIO0THCS TONOXKEHHS, 110
Oymb-sikuii hpaHIly3 KOPUCTY€EThCs MBiNbHUMHU mpaBamu. [{uBineuuii komeke IBeiinapii (ct. 11) BcTanoBIMIOE,
III0 TPAaBO3AATHICTIO BOIO/I€ KOKEH TPOMAaITHIH. BHHUKHEHHS paBO3AaTHOCTI y (i3NYHOI 0cOOU TIOB’SI3YETHCS
3 HApOIDKCHHSM, a IPUITUHSETHCS 3 11 CMEePTIO a00 OToJIoIICHHS ToMepIor0. BogHouac y Beix 3apyOikKHUX KpaiHax
OXOPOHSIOTHCS MpaBa Iie HeHapomKeHol autuau [11].

[Tig nuBiNBHOO Ji€3MaTHICTIO (i3UYHOT 0COOM PO3YMIIOTH ii 31aTHICTh CBOIMH JisiMH HAOyBaTH LIUBLIb-
Hi TipaBa Ta 000B’s13ku. OOCAT Mi€3aTHOCTI OB’ A3YETHCS 3 OCATHEHHSM TIEBHOTO BiKY Ta PO3YMOBHUM CTaHOM
ocobu. CiIbHUM y 3aKOHOJIABCTBI BCIiX KpaiH € Te, 110 Iei 00CST MOB’SI3y€EThCS 3 IOCSITHEHHSIM IMOBHOJITTS, aJie
B pi3HMX KpaiHax BiK MOBHOJITTS € HeonHakoBuM. Tak, y ®@panuii, ®PH, Aurnii moBHONITTS HacTymae micis 18
pokiB, y llIBetinapii — micis 20 pokis, y CILIA B pi3HHX IITaTax MOBHOMITTS HACTymHae y Bii Bix 18 g0 21 poky.
3 pi3HUX MO3UIIIH Y 3aKOHOIaBCTBI 3apyOKHUX KpaiH JICKIapyeThCs 00CAT Ai€3aTHOCTI HEMTOBHOMITHIX. Y Oara-
THOX KpaiHax BiJJOMUH IHCTUTYT eMaHCUTIaIlil, TOOTO 3a PIlIEHHSAM CyIly HEIIOBHOJITHIM MOXXE MaTH JTi€3J]aTHICTh
y moBHOMY 00cs3i [10].

Takum yrHOM, 00 OYTH YO’ EKTOM ITUBIILHUX IIPAB, TOTPiOHO BOJIOAITH JOCTATHHOIO [TPABOCYO’ €KTHICTIO,
sIKy Mae (izndHa Ta ropuguvHa ocoda [IpaBocyO’€KTHICTD € MepeyMOBOIO JUIsl BCTYIY B IIUBLIbHI MPaBOBiIHO-
CHHH 1 Jlae 3MOry (i3W4HIN Y¥ FOPUANYHIA 0c001 Ha0yBaTH Il ceOe MUBIUILHI MpaBa Ta 000B’A3KH, HECTH BiIO-
BiJIAJIBHICTH 32 TIPABOBI HACIIIKH TaKUX Jii. Y IMBUIBHUX IIPAaBOBIIHOCHHAX KOXKHA (i3WYHA Ta IOPHIUIHA OCOOH
€ MTOBHICTIO HE3aJIC)KHUMH, BITOKPEMJICHUMH BiJ iHIIUX MoAi0HUX cy6’exTiB [10].

Ha Bigminy Big cy0’exTa, 006’ €KTOM IUBUILHOTO TIPABOBIIHOMIEHHS BUCTYIIAE TE, IO BTUTIOETHCS B TICBHO-
My MaifHOBOMY UM HEMAaWHOBOMY OJIary, sike Ma€ BiIMOBITHUH ITUBLIBHO-TIPABOBUH PEXKHM (3aBISKH SKOMY BHCTY-
TA€ SIK IMBIIBHO-TIPABOBA KATETOPist) Ta BJIaLyBaHHS IKUM CTAHOBUTEH OXOPOHIOBAHHUH 3aKOHOM iHTEpec ocodu [6].

Bimnosimao no cr. 117 11K Vkpaiau 10 00’ €KTIB IIUBUIBHUX MpaB (IIPaBOBIIHOCHH) HAJICXKATh: pedi (B
TOMY YHCITI IiHHI TIATIepH ); iHIIIe MAaltHO, B TOMY YMCIIi MAHOBI IpaBa Ta 000B’ I3KU; pe3yJIbTaTH POOiT, TOCTYTH;
pe3yIIbTATH IHTEIEKTYAIbHOI Ta [yXOBHOI MIsSUTBHOCTI; iH(OopMaIlis; iHIII MaTepiaibHi 1 HeMaTepialbHi OJiara.

3aKOHOJIAaBCTBO PI3HUX KPalH BHOKPEMIIIOE TIOHATTS peyek sIK TOJIOBHOTO 00’ €KTa IIMBLILHUX MTPABOBITHO-
CHH, 30KpeMa: «pedaMH B CEHCI 3aKOHY € Jutie TiecHi npeamertu (maparp. 90 LusinsHOro yitoxxenHs HiMeudynnn);
«pedoBi 00’ €KTH, SIKI MOXKYTh IepeOyBaTH B JItoachkoMy BonoainHD (cT. 2 kH. 3 11K Hinepnannis); «MaTepiaibHi
MPEIMETH, 1[0 MAFOTh IPOCTOPOBI MeXi» (MonenbauiA 3akoH «I1po MpaBo BIACHOCTI Ta HOT'0 3aXHCT»); «Piddro
BBKAIOTHCS TUTBKH (i3udaHi 00’ exTe» (1. 1 c1. 135 11K AszepbaitmkaHcbkoi PecriyOmikm); «pedaMu BU3HAIOTHCS
BCI TIPEIMETH, Ki MOXYTh OYTH 1HIWBIIya IbHOIO Ta KOJCKTHBHOI HAJICKHICTIO, 1 MAHOBI MpaBay. [Ipenmeramu
BH3HAIOTHCS MaTepiaibHI 00’ €KTH, IIOI0 SIKUX MOXKYTh OYTH IUBIIBHI MpaBa i 000B’s3kH (cT. 284 LK PecniyOutiku
MomnioBa); piudio y MpaBOBOMY CEHCI HA3UBAEThCS BCE, 1110 € BIIMIHHUAM BiJ OCOOH 1 CIIY>KHUTb JJIsl BAKOPUCTaHHS
nronpMu (rapa. 285 3aransHOro HUBIIEHOrO Kopekey ABctpii) [15].

OpHak B yMOBax Tio0aizaiii, TipPKATaTi3alii Ta CTPIMKOTO PO3BUTKY iH(GOpMAIIHHUX TEXHOJIOTIH Bce
OlTbIIIe JIepKaB BBOMATH IIPABOBI HOBEJIH, SIKi JAFOTh 3MOTY 30BCIM MO-1HIIOMY PO3TJISAaTH CIIBBITHOIIICHHS Ta-
KHX TIPaBOBUX KATETOPii sIK Cy0’€KT Ta 00’ €KT mpaBa. 3aCTOCYBaHHS pOOOTIB y pi3HHUX cepax KUTTEMISUTEHOC-
Ti JIIOAWHY HE SIK IHCTPYMEHT, a K OKPEMHiA TTOBHOIPAaBHHUN Cy0’€KT, aOCOIIOTHO 3MIHIOE YCTaJCHI IMOTJISIIN Ha
mpaBocy0’ €KTHICTE. B pe3ynbTari TakuX pillieHb 3’ sSBISFOTHCS HOBI Cy0’ €KTH IpaBa, HanpuKiIan nenbinu y [amii
[17]abo mTydHUi iHTENEKT 1 podoTH y npaBi €C, sKi pO3yMIIOTHCS SIK «EIEKTPOHHA 0co0ay [2]. dakTudHO, po3-
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HIMPIOETHCSA 3MICT KPUTEPIiB BU3HAHHS NIPABOCYO’ €KTHOCTI, Ji¢ 1HTEIEKTyalIbHi 310HOCTI MOCIIal0Th MPOBIAHY
pois [18].

OpHakK, 3aJHINTAI0YKCh IO KiHIL HE BUBUCHUM Y HAyIll HAa 3aralbHOTCOPETHYHOMY PiBHI, IUTAHHS IIpa-
BOBOT'O PETyJIFOBAHHS BUKOPUCTAHHS IITYYHOTO IHTEIEKTY Ta POOOTOTEXHIKHM BHPIIIYETHCS JOCTATHBO MOBITEHO
HAaBiTh y THX KpaiHax CBITY, sIKi HAMOUIBII aKTUBHO BUKOPUCTOBYIOTH 1l TexHomorii (Kutaii, CIIA, Himeuuuna,
BenukoOpuraHis ToIIO).

[lIBuaKe 3pocTaHHS CHCTEM LITYYHOIO IHTENEKTY, IO HPOCTEXKYETHCS 3 KOXKHUM POKOM, IIICHO MOXe
BUSIBUTHCS O6J1aroM AJIsl pi3HUX rajty3eil (oXxopoHa 340poB’s, OCBiTa, IMI00aIbHA JIOTICTHKA Ta TpaHcopt). Tomy,
3Ba)Kal04YM Ha MO3WUTHBHI TEHJIEHII 3aCTOCYBaHHS IUTYYHOIO iHTEIEKTY, ITOCTaJ0 MUTAaHHS PO3IIMPEHHS Koja
Cy0’€KTIB LIUBIIBHOIO NPaBa, sIke 0COOIMBO LIKABO MpOCTexyeThcsa y Pesomronii €Bponeiicskoro IlapmameHnty
2015/2103(INL), nonoxxeHHs Kol epeadayaroTh crenudiuHuii mpaBoBHN CTaTyC IJIs pO3yMHHUX POOOTIB.

BinnoinHo 10 monoxkeHb Pe30s1ro11ii, 0cOOIMBUM MTPaBOBUM CTATYyCOM MOXKE OyTH HaAlJIEHa «eNIEKTPOHHA
ocobay». PakTUYHO, i€ MOBa ITPO MPUCBOEHHSI IPABOBOI'O CTATYCy PO3YMHHUM POo0OTaM, SIKi MOXKYTh CAaMOCTiiTHO
BCTAHOBJIIOBATH B3a€MO3B’SI3KH 13 HABKOJIMIIIHIM CEPEIOBHUINEM Ta 3MIHIOBATH CBOI il BiAMOBIAHO 10 cuTyaiiii [3].

1o Pe3omroriiro po3pobiaeHo 3 METO IOPUIUYHOTO BPETyIF0BaHHI iICHYBaHHsI T€HOI/IIB Ta IXHBOT B3aEMO-
i1 3 TPOMaATHCHKUM CYCIIUIBCTBOM. Y I[bOMY JTOKYMEHTI 3apiKCOBaHI Taki MPOMO3HIIii:

1) HajaHHS HOPMATHBHOTO BU3HAYCHHS «PO3YMHOMY aBTOHOMHOMY POOOTY»;

2) po3pobuTH crcTeMy Kiachu(ikariii i peectpariii HallGiTbIIT PO3BUHEHNX BEPCii €EKTPOHHUX 0Ci0;

3) po3pobuTH HOBY CHCTEMY 3BiTiB JUTsl KOMIIAHIH SIKi BAKOPHCTOBYIOTH JIOTIOMOTY pOOOTIB, & TAKOX MPO-
MUCATH OKPEMHUM ITYHKTOM ITOKa3HUKH BIIJIMBY POOOTOTEXHIKM Ha EKOHOMIUHI PE3yJIbTaTH KOMIIaHiH;

4) cTBopuTH crienianbhe €BpONeiichke areHTCTBO 3 MUTaHb POOOTOTEXHIKH 1 IITYYHOTO iHTENEKTY [2].

[IpuxuabHUKN BU3HAHHA TAKOi MPAaBOCYO’ €KTHOCTI POOOTIB SIK iICTOPUYHY aHAJIOTiI0 HABOISITH IPHKIIAL
caMme KOHCTpPYKIIi FOpHINTHOI 0co0H, sika TPYHTYeThCs Ha KoHIemntii Persona Ficta Ta TpuBanuii yac BBakanacs
MITYYHOI0 KOHCTPYKITi€r0. B oMy BUIaIKy MOXKHA HE OpaTd 0 yBaru Taki ()akTopH, sK HassBHICTb a00 BiACYT-
HICTh Y po0OTa BHYTPILTHBOI BOJIi, CAMOCBIIOMOCTI Ta 1HIIMX MOAIOHUX SKOCTEH, sIKi MpUTaMaHH1 JItoIuHi [ 8].

[Tpomo3uitis 1010 BU3HAHHS MPaBOCyO’ EKTHOCTI pOOOTIB OTpUMaIa SIK CXBallbHI, TaK 1 HETaTUBHI BiATY-
ku y Hayni. Ha mymky O. A. SlctpeboBa, AOMINBHICTh BBEISHHS TEPMiHA «EJICKTPOHHA 0c00a» 00YMOBJICHO MEPII
3a Bce crenuikor MPUHIMIIOBO HOBOT'O ¢y0’ekTa mpaBa. L{e moHATTS Mae BioOpa3uTH HOro CyTHICTh Ta IPABOBY
cnenudiky [16]. EnekrpoHHa ocoba MOXke MaTH CXOXKICTh 3 FOPUIMYHOIO 0COOOI0 B TOMY CEHCI, 1110 OOW/IBI € JIJIs
iXHIX BJIaCHUKIB 3aCO00M JOCATHEHHSI NIEBHOI METU Ta iICHYIOTH 1 CTBOPIOIOTHCS TUIBKH B iHTEpecax ixHiX Biac-
HUKIB a00 TBOPIIiB. PoOOT, sikMii HaIICHWH IPaBOBUM CTATYyCOM €JIEKTPOHHOI 0CO0H, HE OTPUMYE PAITOBO IPaB
1 000OB’513KiB, aHAJIOTIYHUX JIFOJICEKUM, & BIIACHUK POOOTa CTBOPIOE IOPHIUYHY (DIKIIiF0, KOHTPOJb HAJl KO BiH
3maTHUH 3aificHioBaTH [7].

[ixaBo, mo y >xoBTHI 2017 p. moauHOMOAIOHMHI podoT Codist oTpuMana cTatyc MmijJuaHoi, ToOTo rpoMa-
nsaku CaymiBebkoi ApaBii, Xo4a Tak i He cTaja mepiiuM poOOTOM, SKH OTPHMAB MTOBHY MPaBocy0’ eKTHICTh. [lei
(bakT BUKIMKaB Oe3J1i4 MPaBOBUX KOJI3ii 1 MOKa3aB HEMPUCTOCOBAHICTh BHYTPIITHLOI'O 3aKOHOIABCTBA J0 TAKUX
paguKambHUX 3MiH. [Iesikoro Miporo IIe TOB’SI3aHO 3 THM, IO TPOMAJSTHCTBO SIK ITEBHUI MPAaBOBHH 3B’SI30K MIX
(hi3mUHO0 0CcO00I0 1 IEP)KABOIO € BY)KUHM 32 3MICTOM BiJl TPaBoCcy0’ ekTHOCTI. [IpaBoCcy0’ €KTHICTH OXOILTIOE HAaOa-
rato OiTbIIIe, HiXK IMPaBO3IaTHICTh, a CaMe: ITUTAHHS JTI€3AATHOCTI Ta ACTIKTO3IATHOCTI, SKi 00 pOOOTIB HiSIKMM
YUHOM He BperysiboBaHi B Cay/iBchkiii ApaBii. ToMy TUTaHHS BU3HAHHS TTPaBOCY0’€KTHOCTI pPOOOTIB BUSBHIIOCH
nepeayacHuM y mpasi CaymiBcbkoi Apasii.

MoxHa IPUITYCTHTH, 110 B HAHOMMKY1 POKH IITYYHHHA IHTEJIEKT HE 3MOXKE OCTATOYHO 3PIBHATHCS B IIpa-
Bax 13 JIOJIbMH Ta BUCTYIIATH K CAMOCTIHHUHN Cy0’€XT mpaBoBigHOCHH [18]. BaknuBo, 110 i Mi>KHapOIHUX aKTiB,
sKi © MaJu TII00aTbHE 3HAYSHHS 3 IIHOT'0 IPUBOLY TAKOXK HE MIPUHAMAETHCS, ONHAK POOUTHCS aKIICHT Ha peTiIaMeH-
TaIlii BAKOPUCTAHHS IITYYHOTO IHTEIEKTY Ta MiHIMi3allii MIKIIJTUBUX HACIIJKIB Or0 3aCTOCYBaHHS.

3Bepraroumnch 10 cT. 2 Ta 1. 177 11K Ykpainu, ki MicTATh YiTKAN Tepestik Cy0’€KTiB Ta 00 €KTIB IIUBIIb-
HUX MpaB (IPaBOBIAHOCHH), BUJAETHCS, 110 POOOT Ta MITYYHUH IHTEIEKT 32 CBOEIO MPHUPOIOK0 OUIBIIE TSIKIE 0
00’€KTIB TIpaBa, aHiX 10 ¢y0’ekTiB. [IpoOIeMHUM MUTAHHAM 3JIMIIAETHCS TE, 110 HETATHBHI HACIIAKY BiJl HAJJaH-
HsI poOOTaM MPABOBOIO CTATYCY JOCI HE BiJIOMI, SIK 1 HEBIJIOMI HACITIJIKU BIUIMBY Ha JIFOJUHY [IAX TEXHOJIOT1H Yepe3
iXH€E aKTUBHE BUKOPHCTaHHS y IOBCSIKACHHOMY JKUTTI JIFOIUHH i CyCILTBECTBA.

OxpiM TOro, ZOIITHEHO OYyII0 O OCTIAUTH MOXIUBICTS PO3YMIHHSI IITYYHOTO IHTEICKTY (34aTHOTO JIO ca-
MOBIJATBOPEHHS) SIK 0COOIMBUI 00’ €KT — IPKEPEIIO MiABHUIIECHOI HeOe3meku. Tak, BiAmoBiaHo 10 cT. 1186 mkepenom
MiABUIICHOI HEOC3IEKH € TisUTbHICTB, OB’ s13aHa 3 BUKOPUCTAHHSM, 30epiraHHsIM a00 yTPHUMAaHHIM TPAaHCIIOPTHIX
3ac00iB, MEXaHi3MiB Ta 00J1aTHAHHS, BAKOPUCTAHHSM, 30epiraHHsIM XiMIYHUX, pa/liOaAKTHBHHUX, BHOYXO- 1 BOTHEHE-
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0e3MeuHuX Ta IHIIUX PEUYOBUH, YTPUMAHHSIM JUKHX 3BIpiB, CIIy:KO0BUX coOak Ta cobak Oii1iBCHKUX MOPiA TOLIO,
110 CTBOPIOE MiABHILEHY HeOe3neKy g ocoOu, sika 3aiiMaEeThes L€ MiSUIBHICTIO, Ta 1HIIKUX 0oci0. BunaeTscd,
1110 3aCTOCYBAaHHS TEXHOJIOTIH IITYYHOr O IHTEJIEKTY B TAKUX cepax, K TPAHCIIOPT YN MEAUIIMHA 3 ypaxyBaHHIM
CKJIAJIHOCTI THX YH IHIINX IPOIECiB, JalTu O 3MOTy pO3YMITH AiSUIBHICTb, OB’ S13aHY 13 HOr0 BUKOPUCTAHHSM, caMe
SIK JDKEPeITo MiJBUIICHOT HeOe3MeKH, a caM IITYYHUH 1HTENEKT — K 00’ €KT IUBUIBHUX TPaB (MIPaBOBITHOCHH).

Tomy, SIKIIIO MDKHApOIHE TOBAPUCTBO Ta 3aKOHOMABII B OKpEMMX KpaiHaX AiMIyTh BUCHOBKY, 110 poOOT
MOK€ JISITH TUIBKU SIK 00°€KT, iloro ponb Moxe OyTH NpHpiBHIHA 10 MaitHa. OHAK y pa3i yIBEp/DKEHHS TeHACH-
1ii 3piBHSAHHS IITYYHOTO 1HTENEKTY 3 IOPUIUYHOI0 0CO00I0 — B HAHOIIKIOMY MaOyTHBOMY MOXeE 3’ SIBUTHUCH
1€ OJIMH MOBHOLIHHUK cy0’€KT IMBUIBHUX MPaBOBIIHOCHH. BUPIIIEHHS IbOTO MUTAaHHS BUIAETHCS HAI3BUYAITHO
BaXJTUBHM.

He mMeHIn ckiiajHUM € MUTaHHS 1010 HAJaHHs IPaBOCcy0d’ €EKTHOCTI TBapUHaM, 30kpema Jienbdinam. Taxk,
ypsin [Hii mprcBoiB AenbdinaM cTaTyc «0COOUCTOCTEH, 110 HE BIAHOCATHCS 10 JIFOACHKOro poay» [17]. Takum un-
HOM [HJTis cTana mepIor KpaiHoo, 1110 BU3HAJA YHIKABHHA THTETIEKT 1 CAMOOCMUCIIEHHS MTPEICTABHUKIB BOAHUX
CCaBIIiB, sIKi BUOMPAOTh cami co0i YHiKaJIbHI iMEHa, [0 CTAHOBJISITH TOEHAHHS CKJIATHUX 3BYKOBHX CHTHAIB.

TenneH11is 10 MOCUJICHHS BiANOBIAaIBHOCTI 3a MPOTUIIPABHI i HI0A0 JAeNb(hiHIB TAKOXK BiACTEKYETHCS
B 3aKOHO/IaBCTBI bonrapii, e BOMBCTBO Aenb(iHiB KBaMi(iKyeThCs, K 3I0YHH BiATIOBIIHO A0 HOBOI MOMPABKH 110
KpuminansHOro Kozekcy, sika nependadae 10 TphOX POKiB mmo30aByieHHs Boii 1 mrpad y po3mipi Bix 1000 go 10
000 5reBiB 3a >KOpCTOKE TOBODKEHHS 3 UMK TBaprHamu. B Kanani mix wac koHdepeHttii AMeprukaHChKOI AcoIti-
anii HaykoBoro I[Tporpecy (American Association for the Advancement of Science) Oys0 MiAHATO TUTAHHS PO
yxBaJieHHs «Jleknapaiiii mpaB KUTONOAIOHWX: KUTIB Ta Jenb]iHiBy, e nenb(diHiB HAIIICHO «IIPABO3JATHICTION,
30KpeMa «KOKCH OKpeMHUi KUTOMOAIOHNN Ma€ MpaBo Ha KUTTS, <OKOJICH KUTOMOAIOHNH HE TIOBHHEH YTPHMYBa-
THUCSI B TIOJIOHI UM IiTHEBIIBHOMY CTaHi, HE IMiIaBaTHCS KOPCTOKOMY IIOBOKEHHIO 200 OyTH BIUTYUCHHM i3 TIpH-
POJTHOTO CEPEIOBHINAY, 1 «KOJIEH KHUTOMOAIOHUI HE € BIACHICTIO OyIb-AKOi JepKaBH, KOPIOpallii, Tpymnu Jiojei
un inauBiga» [1].

Tax 3rigHo 3i cr. 180 IIK Ykpaiau TBaprHu € 0COOTUBUM 00’ €KTOM IMBUILHUX TIpaB, Ha SIKi MOIIUPIO-
€ThCS MPABOBUI PEKUM pedi, KPiM BHUITAJIKIB, BCTAHOBIICHHX 3aKOHOM. SIKIIO MPUITYCTUTH, IO TBAPHHU BOJIOJI-
FOTh TIPaBO3/IATHICTIO, cama iX pUpo/Ia He MOXKe Iepe0dadaTH JI€31aTHOCTI Ta JeNIKTO3aTHOCTI SIK HeBiJl' EMHUX
€JIEMEHTIB MpaBocy0’eKTHOCTI. TOMy, KOJIM MOBa iiJie PO MpaBa TBAPHH, TO IX peaii3allisi MOKIIMBA TUTLKU Yepe3
BIIACHHKIBIIMX TBApUH a00 iHIIMX YIOBHOBa)XCHUX CYO’ €KTIB MpaBa.

Bucnosku. IlincymoByroun BUIIEBUKIATCHE, MOJKHA CTBEPPKYBATH PO PU3UK TOTO, IO JIOAWHA 3 Ya-
COM BCE MEHIIIE MaTHMe 3MOT'y KOHTPOIIOBATH T€HOI/Ia. SIKIII0 He B)KUTH HEOOX1AHNX 3aXOMiB, TO € PH3HK, IO CHC-
TEMU IITYYHOT'O IHTEJIEKTY 1 IMpaBoBa Qikcarlis mpaBocyd’€KTHOCTI TBAPHH CTBOPIOBATUMYTH 3aIPO3H CBITOBOMY
MIPABOTIOPSIIIKY, YCTAIEHIM HOPMaM Ta MIPUHIMIIAM IIPHBATHOTO MIPaBa OKPEMHUX KpaiH Ta MIKHAPOAHOTO IpaBa i
camiii ouHi. Ha choroqHIIHEOMY €Tarm CBOro PO3BUTKY MPaBO IIOBUHHE 3HANTH TOM MPaBOBHIA OaJIaHC MiX PO3-
BHUTKOM TEXHOJIOTiH Ta Oe3mekoro (0e3 mepeOiIbIIeHHS, YChOro JIFOJCTBA), SIKUH rapaHTyBaTHME JIFOMHI CBOOOTY
BOJIi 1 BOJICBUSBIICHHS, O€3IeKy iCHYBaHHs, 3aXUCT Bl MOKJIMBUX TOCATaHb HA TIEPCOHANIbHI JIaHi, TICHXIYHE Ta
(hizuuHe 310pOB’s.
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DIGITAL CONSUMER - HOW TO PROTECT
ONE IN BIG DATA ECONOMY

Jlocniooceno npobremui nUManHs 3axXucmy npag CRONCUBAYI8 V NPoYect YKAAOeHHI HUMU 0020806 NOCMA-
yanHs yupposozo konmenmy 6 mepesici lnmepuem. 30iicHeHo KoMNieKCHe NOPIHSIbHE OOCTIONCEHHS KOHYenyii 3axuc-
My npae CnoJcusayis y npoyeci ykaadents 0020680pie NOCMAYaHHs YUBPOB8O20 KOHMEHNY 3d 3aKOHOOABCMBEOM YKpainu
ma €gponeticbkoeo Cor3sy. Buokpemneno ma npoananizo8ano 0CHOGHI NpoobaeMU 3aXUCTTY NPAB CHOXCUBAYIE ) MePeHCi
Inmepnem, 30xpema: nosHoma inghopmayii npo yudposuti KOHmMenm, y Mmomy YUcii iHQOPMYBAHHS CRONCUBAYA NPO
ocobnusocmi Hadauus niyensiu click-wrap ma browse wrap, 3abe3neuenns docmyny 00 yu@poeozo KOHMeHMYy, He-
Cnpaseonusi ymosu 0020680py 1020 NOCMAYAHHS, POMIUEHO20 HA 8eOCMOPIHYI ROCMAYAIbHUKA, NPOOIEeMA 3aXUCHy
NePCOHANbHUX OAHUX CROJICUBAYIE Y Mepedici InmepHem.

Knrouosi cnoesa: yugposuil cnodcueay, 00206ip nocmadanHs yugphposozo emicnmy, 6eauki Oawi, nepcoHalbHi
OaHi, Hecnpaeseousi yMosu, 002080pu y mepedici Inmepuem.

Casaneuys JI., Cmaxupa I

Hugpoeoit nompedumensv — Kaxk 3auiumums nPaea 4en08eKa 8 IKOHOMUKE «DOTLUIUX OAHHBIX)

Cmambwa noceawena uccied08anuio NPOOIEMHbIX 60NPOCOS 3alumsl npag nompeodumeneti npu 3aKuo4eHuu
UMU 002060p08 NOCMABKU YUPposo2o Konwmenma 6 cemu Humeprem. Agmopamu ocywecmeneno KOMNIEKCHOe Cpas-
HUMeNbHoe UCCIed08anLe KOHYenyuy 3auumsl npas nompeodumeneti npu 3aKmo4eHuu 002080p08 NOCMAsKU Yyugpo-
6020 KoHmeHnma 6 3akonooamenscmee Ykpaunsl u Eeponetickoeo Corosa. Bvioenenvl u npoanaiu3uposansl OCHOGHbIE
npobdaemvl 3awumul npag nompebumenell 6 cemu Humeprem, cpedu KOmopwix: NOAHOMA UHGopMayuu 0 yugpogom
KOHMeHme, 6 MoM 4ucie uHpopmuposanue nompedumeni 06 0cobeHHoCmaAx npedocmagienus auyensutl click-wrap
u browse wrap; obecneuenue 00cmyna K yugposomy KOHMeHmy, Hechpageonugsie ycaosus 002080pa e20 NOCMAasKi,
PasmMewjeHHo20 Ha 6e6-cmpanuye nOCMAsWUKA, NPodaemMa 3auumsl NEPCOHATLHBIX OAHHBIX nompebumeneli 8 cemu
Humepnem.

Knrouesvie cnosa: yugposoii nompedumens, 002060p NOCMABKU YUPPOBO2O KOHMeHma, boavuiue OauHbie,
nepcoHanbHble OanKble, HECHPABeOUEble YCA08UA, 002080pbl 6 cemu Mnmepnem.

Savanets L., Stakhyra H.

Digital consumer — how protect one in Big data economy

Article is devoted to issues of protection digital consumer rights in case of conclusion contracts for the supply
digital content. The authors analyze concept and main features of digital consumer, conducts a comparative analysis of
it under Ukrainian and European Union law.

In the article authors also taking into account main problems which consumer can meet in process of concluding
digital content contracts. Above-mentioned problems include: information problems, connected with click-wrap license,
browse wrap license, when consumer agree with all provisions, represented by supplier without any possibility to change
it. Authors concentrate also on problem with the access to digital content, which includes technical access issue, lock-
in and lock-out situation that are the result of product bundling. Taking into account that access issue and luck of
information closely connected with unfair terms in contract of the supplying digital content, the authors analyze the
most widespread unfair terms, such as reservation to unilaterally change the conditions of contract, exclusion of liability
for several types of damage, provision stating that product only works with software or hardware provided by the same
vendor or supplier proffered the vendor. Authors point out the problem of protection consumer’s personal data in cases
of concluding contracts for the supply digital content in Internet. The borders of using consumer’s personal data,
collection and further using it for sell and selection of contextual advertising are researched.
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